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IN THE COURT OF THE DISTRICT JUDGE, :::::::::::::::::::UDALGURI. 

Present : Sri P. Saikia. 

   District Judge, 
   Udalguri. 
 

T.S.(M) No.7/2016. 
     

  Sri Debashish Basumatary, 

  S/o- Late Madan Ch. Basumatary, 

  Vill- Kathalguri, 

  P.S.- Udalguri, 

  Dist-Udalguri, Assam………………................ Petitioner. 

   -Vs- 

  Smti. Jimmi Basumatary, 

  W/o- Sri Debashish Basumatary, 

  D/o- Sri Sachindra Baglary, 

  Vill- Sonai Khawrang, 

  P.S.- Udalguri, 

  Dist-Udalguri, Assam …………….............. Respondent. 

Appearance : 

For the petitioner   : Mr. M.C. Narzary, Advocate. 

For the respondent : Mr. R. Khaklary, Advocate. 

 

 Date of argument : 20.2.2019 

 Date of Judgment : 14.3.2019 

 

J U D G M E N T 

1. The petitioner, Debashish Basumatary has filed a petition U/S-13(1) (i-

a) of the Hindu Marriage Act,1955, praying for dissolution of marriage between 

the petitioner, Debashish Basumatary and the respondent, Smti. Jimmi 

Basumatary by decree of divorce.  
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2.       The petitioner’s case sans unnecessary details is that the marriage 

between the petitioner and the respondent was solemnized on 18.09.2004 at the 

parental house of the petitioner located at Village- Kathalguri, under Barsilajhar 

Mouza, and Udalguri P.S. in the Dist. of Udalguri, BTC, Assam. The marriage 

was solemnized according to Hindu Boro Bathow religious rites, customs, and 

ceremonies as prevailing in the society of the petitioner. The respondent was 

Christian by religion before marriage; but on the eve of solemnization of 

marriage, she converted into Hinduism (Bathow religion). After solemnization 

of marriage both the parties again entered into marriage agreement on 

21.09.2004 which was  executed and registered at Udalguri Sub- Register Office. 

By that process the petitioner and the respondent were Hindu by religion on 

18.9.04 and on 21.9.2004 that is at the time of solemonisation of marriage and 

the parties were continued to be Hindu upto the date of filing of this petition 

for dissolution of marriage, being governed by the Hindu Law and Hindu 

Marriage Act,1955, between the parties by decree of divorce as amended by 

Marriage Laws (Amended) Act 1996. After solemnization of marriage both the 

parties lived together as husband and wife in the petitioner’s house and 

cohabited. Out of the said wedlock they were blessed with two children. The 

name of  the first child is Miss Laxmita Basumatary and presently her age is 

around 9 years and the name of the second child is Sri Madhavan Basumatary 

and his present age is around 4 years. Both the parties lived happily for about 

one year at their matrimonial home. But after one year the respondent started 

to harass the petitioner mental and physically making his life miserable. The 

respondent started disobeying the petitioner and his widowed mother and even 

she refused to cook food and breakfast for the petitioner and his family. The 

petitioner is a school teacher and his mother was also school teacher, but she 

retired from service two years ago. The petitioner has to go to his duty in time, 

but the respondent was reluctant to understand the matter. The petitioner 

tried to know the cause of the changed behaviour of the respondent but the 

respondent tried to avoid it by creating more disturbances and undisciplined in 

the family of the petitioner. It is in further case of the petitioner that after 

fifteen months of marriage again asked the respondent about her intolerable 

activities, then the respondent made the petitioner know that she wanted to 
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live separately from the widowed mother of the petitioner. The petitioner 

expressed his inability and disability in fulfilling her this desire and contended 

that since there was nobody in his family save and except the petitioner to 

take care of his only mother. It was also told by the petitioner that he cannot 

leave his widowed mother but the respondent insisted on it and she refused to 

compromise ordeal.  After sometime the respondent kept quiet as the signs of 

becoming her mother was approaching fast. So the petitioner thought that 

after the birth of a child, the respondent would realise her mistake and she 

would try to adjust herself according to the situation of the petitioner. But the 

petitioner was at fault. After the birth of the first child too, her indiscipline 

activities remained unabated. The respondent used to pick up quarrel with the 

petitioner as well as with his widowed mother and other family members on 

the smallest pretext. More often the respondent without any reason became 

irritant and abused the petitioner without any rhyme and reason which resulted 

mental and physical cruelty to the petitioner. The respondent regularly 

contacted her parents over mobile phone and as per the ill advice of her 

parents the respondent not only misbehaved the petitioner and his mother but 

abused him with slang languages which hurt the petitioner. In spite of that the 

petitioner tolerated the unbearable behaviour of the respondent with a view to 

keep alive the matrimonial relation with the respondent and in the meantime it 

was known to all the neighbours of the petitioner the rude behaviour of the 

respondent. The petitioner is now leading a very hurtful life due to cruelty 

caused by the respondent, which may end his life at the hand of the 

respondent and, therefore, it is a fit case to grant a decree of divorce as the 

petitioner instituted with cruelty by the respondent.  

3. It is further averred that on 27-01-2015 the respondent left her 

matrimonial home alongwith two minor children and on the same day lodged 

an FIR with the Udalguri Police Station against the petitioner and his mother on 

some false, fabricated and concocted stories. On receipt of the F.I.R. the 

Udalguri police registered a case as Udalguri P.S. case No.26/15 U/S 

498(A)/323/34 IPC and on investigation of that case the petitioner was arrested 

and forwarded to the jail custody and he remained in jail custody for about 12 

days. The respondent right from 27-01-2015 has been living in her parental 
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house alongwith her two minor children. In spite of making every effort for re-

conciliation by the petitioner, the mother as well as relatives of the petitioner 

had connected the respondent on several occasions, but such attempt went in 

vain. There is no hope of re-conciliation and re-union between the parties in 

near future. In the light of the facts and circumstances, the petitioner has 

given up all hope of happy and peaceful conjugal life with the respondent in 

near future. Hence, the petitioner has compelled to file this suit for a decree of 

divorce which is not presented in collusion with the respondent.  

4. The respondent contested the proceeding by filing her written 

statement denying the allegations levelled against her. She contended, inter-

alia, that prior to her marriage she was a student of Girls High School, 

Udalguri. The Petitioner  is a teacher of Higher Secondary School, Udalguri and 

he used to take coaching classes during vacations. When she reached class IX 

the petitioner expressed his love for her and according the respondent 

accepted his proposal for love. Later when the respondent passed HSLC 

examination, the petitioner came to the house of the respondent thrice with 

proposal of marriage but her parents denied the proposal. Later, in the year 

2004 the petitioner after kidnapping forcefully the respondent concealed her in 

a distant unknown place. The family members were against the relationship 

due to tender age of the respondent. Further, the family members of the 

respondent tried to prevent the marriage but the petitioner deliberately 

executed marriage agreement with the respondent at Sub-Registrar office 

Udalguri. The respondent was converted to Hinduism against her will. After 

elapse of time the respondent tried to forget the past incidents and co-habited 

with the petitioner peacefully and as a result two children were born. But on 

several occasions the respondent was tortured with the mother-in-law as well 

as the petitioner. For the last two to three years the petitioner completely 

neglected the respondent to maintain her and also to the minor children. The 

petitioner came home drinking alcohol on regular basis. The respondent 

whenever tries to restrict the mother in law along with the petitioner treated 

the respondent with cruelty in a severe manner.  The respondent never 

created any trouble in the house of the petitioner nor disobey the petitioner or 

his widowed mother. The respondent has always been benign and worked all 
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day long to keep up with the needs of the family and always abide by the laws 

of the family. The respondent till today also opted to live separately. The 

respondent has been forcefully chased out from the matrimonial home by the 

petitioner and the mother-in-law. At present the respondent is living a 

miserable and stressful life with her two minor children being forcefully 

bifurcated without any reason and the respondent is always ready to re-unite 

with the petitioner. All the allegations made in the plaint are cooked up and 

fabricated allegations and the petitioner may prove the same. In the premises, 

the respondent prays to dismiss the petitioner’s divorce petition with exemplary 

costs.  

5. Upon the contesting pleadings of the respective parties and after 

hearing learned counsel for both the sides, the following issues were settled 

and framed for adjudication in the subject matter in the dispute:- 

 (1) Whether the respondent treated the petitioner with cruelty? 

 (2) Whether the petitioner is entitled to get a decree of divorce as 

       prayed for? 

 (3) To what relief/relieves the parties are entitled to? 

6.  The petitioner submitted the evidence on affidavit of himself and three 

other PWs. They were cross-examined by the respondent side. The respondent 

also adduced six DWs including herself and they are cross-examined by the 

petitioner side. 

7. I have heard argument advanced by the learned counsels appearing for 

both the sides and assiduously appraised of the evidence on record in its 

entirety.  

8. It is worthwhile to mention that the numbers of conciliation were made 

during the trial of the case but the same fell through.     

 Decision thereon with reasons for decision therefor: 
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 (1) Whether the respondent treated the petitioner with cruelty? 

 (2) Whether the petitioner is entitled to get a decree of divorce as 

       prayed for? 

9. Both these issues framed in the suit are co-related. Hence, for the sake 

of convenience and to avoid repetition of the evidence on record, I propose to 

discuss the issues together.  

10. Both the issues are prime issues as the petitioner has sought for decree 

of divorce primarily on the ground of cruelty. In conformity with the petition for 

divorce the petitioner Debashish Basumatary as P.W.1 has stated that he 

solemnized with the respondent on 18.09.2004 according to Hindu Boro Bathow 

religious rites, customs, and ceremonies as prevailing in his society. The 

respondent was Christian by religion before marriage; but on the eve of 

solemnization of marriage, she converted into Hinduism (Bathow religion). 

After solemnization of marriage on 18.9.2004 both of them entered into 

marriage Agreement on 21.09.2004 by executing registered marriage agreement. 

After solemnization of marriage they lived together as husband and wife. Out 

of their wedlock they were blessed with two children. The name of  the first 

child is Miss Laxmita Basumatary and presently her age is around 9 years and 

the name of the second child is Sri Madhavan Basumatary and his present age 

is around 4 years. The respondent lived happily with him for about one year in 

his house. But after one year the respondent started trouble and making his 

life miserable by disobeying him and his widowed mother. Even she refused to 

cook food and breakfast for him and his family. Being the school teacher and 

his mother retired from her service as school teacher two years ago he had to 

go to his duty in time. But the respondent was reluctant to understand the 

matter. So, he tried to know the cause of the changed behaviour of his wife, 

but she tried to avoid it and tried to create more disturbances and 

undisciplined in the family. After fifteen months of marriage again he asked the 

respondent about her intolerable activities, then the respondent made him 

know that she wanted to live separately from his widowed mother. In reply he 

told his inability as well as his disability in fulfilling her desire and contended 
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that save and except him there is no one to take care of his widowed mother.  

After sometime the respondent kept quiet as because she conceived and, 

therefore, he also thought that after the birth of child, the respondent would 

realise her mistake and she would try to adjust herself according to family 

situation. But he was at fault as after the birth of the first child too, her 

mischievous activities remained unabated. The respondent used to pick up 

quarrel with him as well as with his widowed mother and other family 

members without any rhyme or reason. Often the respondent became irritant 

and abusive without any reason which resulted mental and physical cruelty to 

him. The respondent regularly used to contact with her parents over mobile 

phone and as per the ill advice of her parents the respondent not only 

misbehaved him and his mother but abused him with indecent languages 

which hurt him. Even then he tolerated the unbearable behaviour of the 

respondent with a view to keep alive the matrimonial relation with the 

respondent and in the meanwhile the unruly behaviour of the respondent 

became known to the neighbours also. Presently he is leading a very hurtful 

life due to cruel behaviour on the part of the respondent and he apprehends 

that such intolerable behaviour may end his life in the hands of the 

respondent. Therefore, he has sought for grant a decree of divorce as he has 

been treating with cruelty by the respondent. On 27-01-2015 the respondent 

left her matrimonial home alongwith two minor children and on the same day 

she lodged an FIR with the Udalguri Police Station against him and his mother 

on some false and concocted stories. On the basis of the FIR police registered 

Udalguri P.S. case No.26/15 U/S 498(A)/323/34 IPC and he was arrested by police 

in connection with the case and forwarded to the jail custody. He was in jail 

custody for about 12 days. Right from 27-01-2015 the respondent has been 

living in her parental house alongwith her two minor children. While doing 

every effort for re-conciliation between them his mother as well as relatives 

contacted the respondent on several occasions, but such efforts went in vain. 

There is even no remote chance or hope of re-conciliation and re-union 

between him and the respondent in near future and, therefore, he has given 

up all hope of happy and peaceful conjugal life with the respondent in near 

future. Hence, he compelled to file this suit in collusion with the respondent.  



 8 

 

11. In cross-examination he has stated that the marriage agreement was 

executed between the parties on 21.9.04 in the office of the Sub-register, 

Udalguri. Within the wedlock two children were born who are namely, Laxmita 

Basumatary and Madhaban Basumatary. Following love affairs they got 

married. He has denied the suggestion that the allegations made in para 4, 6, 

7 and 8 in his evidence on affidavit in chief are false. He has not specifically 

mentioned in his evidence on affidavit as to the slang languages.  

 

12. PW2, Smti. Jashada Basumatary is the mother of the petitioner. She 

has supported the case of the petitioner in her evidence on affidavit in-chief 

without any mark departure to the contrary. 

 

13. In cross-examination she has revealed  that she is a retired teacher. 

There was no objection from her side in the solemonisation of marriage 

between her son and the respondent. The respondent prior to the marriage 

was a Christian by religion. Initially relationship between the parties was 

cordial but subsequently it became strained. She has denied the suggestion 

that all the allegations made in para 4 and 5 of the evidence in chief are false. 

She has further denied the suggestion that they have driven out the 

respondent from the matrimonial home. 

 

14. PW3 is Nijanta Kr. Brahma. His evidence on affidavit on examination in-

chief is brought the incandescence  with the case of the petitioner.  

 

15. In cross-examination he has disclosed that petitioner is his friend in 

childhood who solemonised marriage with the opposite party 10 /11 years ago. 

His house is situated near by the house of the petitioner intervened by three 

houses. Prior to the marriage there was love affairs between the parties. 

Within the wedlock two children are born. There was difference of opinion 

between the parties over religion. Trouble started between the parties mainly 

over religion. At the time of marriage respondent was about aged 18 -19 years. 

The petitioner was a teacher of a private school at the time of marriage. He 
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has denied the suggestion that allegations made in para 4, 5, 6 and 7 of his 

evidence on affidavit are false. There was quarrel between the husband and 

wife. Respond lodged an FIR against the petitioner in which the petitioner was 

in judicial custody. Since then the respondent has been residing at her parental 

home and at present they have no terms with each other and the petitioner did 

not go to the house of the respondent to bring her back. He has denied the 

suggestion that the respondent was expelled out from her matrimonial home. 

16.  PW 4 is Jayanta Basumatary. His evidence on affidavit in chief is in 

complete tune with the case of the petitioner. 

17.  In cross-examination he has stated that the petitioner is his brother in 

law as his cousin married the elder sister of the petitioner. His house is 

situated in front of the house of the petitioner. Before the marriage respondent 

was Christian while the petitioner is a Hindu by religion. Marriage between the 

parties was solemnized in accordance with Hindu religious rites and 

ceremonies. It was a love marriage. Petitioner is a teacher in a higher 

secondary school. Within the wedlock two children are born to the parties. The 

relation between the parties was cordial for about five years after the 

marriage. He has denied the suggestion that all the allegations made in para 4, 

5, 6, 7 and 8 in his evidence on affidavit are false. He does not know when the 

respondent got her first pregnancy.  He came to know that a quarrel took 

place in between the petitioner and the respondent. The respondent after the 

quarrel might have lodged the FIR over the said incident. Since then the 

respondent left the matrimonial home. But he does not know whether the 

petitioner went to the house of the respondent to take her back. The family 

members of the petitioner did not visit the house of the respondent to take her 

back. He has denied the suggestion that the petitioner tortured the 

respondent. 

18. The respondent in her evidence in-chief has supported her averments 

made in the written statement. She has stated to the fact that She got married 

socially with the petitioner on dated 18-09-2004 and after that on dated 21-09-

2004 thety executed a marriage agreement at Sub-Registrar Office Udalguri. 

She was a Christian by birth but was forcefully converted to Hinduism after the 
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solemnization of the marriage with the petitioner. Out of their wedlock two 

children were born namely Miss Laxmita Basumatary a girl aged about 11 years 

and Sri Madhavan Basumatary a boy aged 6 about years. Both of them 

cohabited peacefully after marriage but after the birth their children, the 

petitioner started cruelty towards her without any reason and such an act by 

the petitioner was supported by her mother in law. The petitioner often used 

to come home by drinking alcohol on regular basis and whenever she tried to 

restrict the petitioner, the petitioner alongwith her mother-in-law treated her 

with cruelty in a very severe manner. She never created any trouble in the 

house of the petitioner nor disobeyed the petitioner nor to his widowed mother 

but the petitioner and his widowed mother on several occasion tortured her by 

abusing with harsh words and the petitioner also used to torture her physically 

without any reason. She has always been benign and worked all day long to 

keep up with the needs of the family and always abide by the laws of the 

family and till date she opts to cohabit with the petitioner and has never opted 

to live separately. On 26-01-2015 the petitioner came home in a very drunken 

manner at day time and started to abuse her physically in front of her minor 

children. When she tried to restrain the petitioner from doing such an act, both 

the petitioner and his widowed mother forcefully expelled her from the 

matrimonial home. She is not guilty for not living in the matrimonial home but 

it was due to the ill act of the petitioner and his widowed mother that she has 

no option but to lodge an ejahar against the petitioner for assaulting her and, 

as such, her husband had to be behind the bars for more than a week for 

cruelty upon her.  She has no source of income and she is having a real hard 

time in maintaining herself and her two minor children. At present she is living 

a miserable life with her two minor children being forcefully bifurcated from the 

petitioner without any reason and she is always ready to re-unite with the 

petitioner. The allegations brought forth in the plaint are totally cooked up and 

fabricated allegations and, therefore, the petitioner not a fit person to obtain 

decree of divorce and as such she pray to the court to reunite.  

19. In cross-examination she has revealed that her husband used to assault 

her after 3/4 years of their marriage. Her husband used to return home late 

night and even some time her husband did not return home for the whole 
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night. Prior to year 2015 she did not lodge any FIR with police as regards 

alleged torture perpetrated  upon her. She lodged an FIR with police on 

27.1.15 as because she was assaulted severely by her husband and it was also 

alleged in that FIR that her husband demanded dowry. On the basis of 

aforesaid FIR her husband was arrested and he was produced before the 

court. At that time she alongwith her parents were also present in the court 

and learned Magistrate asked her to settle the matter amicably and asked her 

to appear before the court for amicable settlement. Her husband did not desire 

to settle the matter amicably and as such they did not appear on the next 

date. Her husband was  acquitted in the criminal case. She has denied  the 

suggestion that she did not allow her husband to come inside the house when 

he returned home at around 12 midnight after attending a party. On 26.1.15 a 

guest came to their house and for preparing food a chicken was being dressed. 

She has denied the defence suggestion that on that day while the chicken was 

being dressed she took out a dao and chased her husband to assault him. On 

that day she came to her elder sister’s house. She has admitted that it is not a 

fact that her husband assaulted me by means of “chandal” and that she was 

not allowed to stay in his house. After lodging of the FIR she alongwith her 

relatives came to the house of her husband on the same day of lodging the 

FIR. At that time she met her mother-in-law but her husband was not present 

at home. She has denied that her husband never misbehaved her. She has 

further stated that her husband is a teacher and her mother-in-law was also a 

teacher at the time of occurrence who is now retired. She has further denied 

the suggestion that she use to refuse to cook food before office hours and she 

used to get up from bad lately and for that reason she was unable to cook 

food early for her office going husband and mother-in-law.  

 

20. DW2, Sachindra Baglari, DW3, Smti. Rebika Narzary, DW4, Anuli Boro, 

DW5,Smti. Jina Daimari, DW6, Bilando Baglari and DW7, Smti. Pramila 

Basumatary have corroborated the evidence of the respondent (DW1) in their 

evidence on affidavit inchief. 

 



 12 

21. In cross-examination, DW2, Sachindra Baglari revealed that he did not 

see the respondent being assaulted by her husband. The elder sister and other 

relative of the respondent asked Jimmi (respondent) to lodge a case against 

her husband. His house is situated at some distance from the house of the 

petitioner and, therefore, he is not aware of the incident that took place in his 

house.   

 

22. DW3, Rebika Narzary  has stated in her cross-examination that her 

house is at a distance of 2 KM away from the house of the petitioner. She did 

not attend the marriage ceremony solemonised between the petitioner and the 

respondent though respondent is her cousin sister. After their marriage she did 

not visit their house. She was present only at the time of lodging the FIR by 

the respondent. She did not witness the incident of assault on the respondent 

by her husband as alleged in the FIR. The petitioner was arrested after 

lodgment of the FIR and sent to jail and the petitioner was later acquitted by 

the court. She has denied the defence suggestion that her sister did not 

perform marital obligation.  

 

23. In cross-examination PW4, Anuli Boro has disclosed that since 2006 he 

has been residing nearby the house of the petitioner. He has denied the 

suggestion that no quarrel took place between the petitioner and his wife. He 

has further denied the suggestion that he has deposed falsely being tutored by 

the respondent. 

 

24. In cross-examination PW5, Smti. Jina Daimari has stated that 

respondent is her younger sister. She did not come at the time of marriage of 

her sister with the petitioner. Initially she used to visit the house of the 

petitioner during the presence of the respondent as his wife and she did not 

see quarrel between them. The petitioner was sent for jail after lodging FIR by 

her sister and she was present when the FIR was lodged. She only heard about 

physical torture meted out to her sister. She has denied the suggestion that 

the respondent left matrimonial home at her own volition and the respondent 

did not perform marital obligation in the matrimonial home. 
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25. DW6, Bilando Daimari has stated in his cross-examination that he has 

not  seen the alleged torture perpetrated  by the petitioner upon his wife as he 

never visited the house of the petitioner after his marriage with the 

respondent. He has seen the respondent staying in the house of her mother. 

 

26. DW7, Smti. Promila Basumatary has stated in her cross-examination 

that she did not attend the marriage between the parties. She had not seen 

any quarrel in between the parties. She came to know about the alleged 

occurrence from the respondent. Trouble started in their family since after the 

birth of their second child. She has denied the suggestion that the petitioner 

converted the respondent to Hinduism by force.  

 

27. On careful scrutiny of the foregoing discussion of evidence on record in 

its proper perspective what has come to the fore at the threshold that both the 

parties has exchanged serious allegations of cruelty against each other during 

their marital life. The petitioner has sought for dissolution of marriage on the 

ground of cruelty.  

28. Before adverting to the merit of the case, on the background of the 

evidence adduced by both the parties, it is apposite to mention that the cruelty 

is a ground for divorce under Section 13 of the Hindu Marriage Act, 1955 (for 

short as the "Act"). Section 13 provides, so far as it is material: 

"13. Divorce.- (1) Any marriage solemnized, whether before or after the 

commencement of this Act, may, on a petition presented by either the 

husband or the wife, be dissolved by a decree of divorce on the ground that 

the other party- 

(i) x x x x x (ia) has, after the solemnization of the marriage, treated 

the petitioner with cruelty; or (ib) to (vii) x x x x x x Explanation- x x 

x x x x" 

https://indiankanoon.org/doc/1284729/
https://indiankanoon.org/doc/1284729/
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29.  The word 'cruelty' has not been defined in the Hindu Marriage Act. D. 

Tolstoy in his celebrated book "The Law and Practice of Divorce and 

Matrimonial Causes" (Sixth Edition, p. 61) defined cruelty in these words: 

"Cruelty which is a ground for dissolution of marriage may be defined as 

willful and unjustifiable conduct of such a character as to cause danger to 

life, limb or health, bodily or mental, or as to give rise to a reasonable 

apprehension of such a danger." 

30.   The term "mental cruelty" has been defined in Black's Law 

Dictionary [8th Edition, 2004] as under: 

"Mental Cruelty - As a ground for divorce, one spouse's course of conduct 

(not involving actual violence) that creates such anguish that it endangers 

the life, physical health, or mental health of the other spouse." 

31.  The concept of cruelty has been summarized in Halsbury's Laws of 

England [Vol.13, 4th Edition, Para 1269] as under: 

"The general rule in all cases of cruelty is that the entire matrimonial 

relationship must be considered, and that rule is of special value when the 

cruelty consists not of violent acts but of injurious reproaches, complaints, 

accusations or taunts. In cases where no violence is averred, it is 

undesirable to consider judicial pronouncements with a view to creating 

certain categories of acts or conduct as having or lacking the nature or 

quality which renders them capable or incapable in all circumstances of 

amounting to cruelty; for it is the effect of the conduct rather than its nature 

which is of paramount importance in assessing a complaint of cruelty. 

Whether one spouse has been guilty of cruelty to the other is essentially a 

question of fact and previously decided cases have little, if any, value. The 

court should bear in mind the physical and mental condition of the parties as 

well as their social status, and should consider the impact of the personality 

and conduct of one spouse on the mind of the other, weighing all incidents 

and quarrels between the spouses from that point of view; further, the 

conduct alleged must be examined in the light of the complainant's capacity 

for endurance and the extent to which that capacity is known to the other 

https://indiankanoon.org/doc/590166/
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spouse. Malevolent intention is not essential to cruelty but it is an important 

element where it exits." 

32.  In Dr. N.G. Dastane v. S. Dastane, AIR 1975 SC 1534, the Apex 

Court has observed as under; 

"...whether the conduct charged as cruelty is of such a character as to cause 

in the mind of the petitioner a reasonable apprehension that it will be 

harmful or injurious for him to live with the Respondent". 

33.  In the case of Shobha Rani v. Madhukar Reddi, AIR 1988 SC 121, 

the Apex Court has observed as under; 

"Section 13(1)(ia) uses the word "treated the petitioner with cruelty". The 

word "cruelty" has not been defined. Indeed it could not have been defined. 

It has been used in relation to human conduct or human behavior. It is the 

conduct in relation to or in respect of matrimonial duties and obligations. It 

is a course of conduct of one which is adversely affecting the other. The 

cruelty may be mental or physical, intentional or unintentional. If it is 

physical the Court will have no problem to determine it. It is a question of 

fact and degree. If it is mental the problem presents difficulty. First, the 

enquiry must begin as to the nature of the cruel treatment. Second, the 

impact of such treatment in the mind of the spouse. Whether it caused 

reasonable apprehension that it would be harmful or injurious to live with 

the other. Ultimately, it is a matter of inference to be drawn by taking into 

account the nature of the conduct and its effect on the complaining spouse. 

There may, however, be cases where the conduct complained of itself is bad 

enough and per se unlawful or illegal. Then the impact or the injurious effect 

on the other spouse need not be enquired into or considered. In such cases, 

the cruelty will be established if the conduct itself is proved or admitted." 

The Court further observed; 

"The context and the set up in which the word "cruelty" has been used in the 

Section seems to us, that intention is not a necessary element in cruelty. 

That the word has to be understood in the ordinary sense of the term in 

matrimonial affairs. If the intention to harm, harass or hurt could be inferred 

by the nature of the conduct or brutal act complained of, cruelty could be 

easily established. But the absence of intention should not make any 

https://indiankanoon.org/doc/198827109/
https://indiankanoon.org/doc/1100461/
https://indiankanoon.org/doc/932494/


 16 

difference in the case, if by ordinary sense in human affairs, that act 

complained of could otherwise be regarded as cruelty. The relief to the party 

cannot be denied on the ground that there has been no deliberate or willful 

ill-treatment." 

34. Again in A. Jayachandra v. Aneel Kaur, AIR 2005 SC 534, a three 

judge Bench of Apex Court observed that ; 

"The expression “cruelty‟ has not been defined in the Act. Cruelty can be 

physical or mental. Cruelty which is a ground for dissolution of marriage 

may be defined as willful and unjustifiable conduct of such character as to 

cause danger to life, limb or health, bodily or mental, or as to give rise to a 

reasonable apprehension of such a danger. The question of mental cruelty 

has to be considered in the light of the norms of marital ties of the particular 

society to which the parties belong, their social values, status, environment 

in which they live. Cruelty, as noted above, includes mental cruelty, which 

falls within the purview of a matrimonial wrong. Cruelty need not be 

physical. If from the conduct of his spouse same is established and/or an 

inference can be legitimately drawn that the treatment of the spouse is such 

that it causes an apprehension in the mind of the other spouse, about his or 

her mental welfare then this conduct amounts to cruelty. In delicate human 

relationship like matrimony, one has to see the probabilities of the case. The 

concept, a proof beyond the shadow of doubt, is to be applied to criminal 

trials and not to civil matters and certainly not to matters of such delicate 

personal relationship as those of husband and wife. Therefore, one has to 

see what are the probabilities in a case and legal cruelty has to be found out, 

not merely as a matter of fact, but as the effect on the mind of the 

complainant spouse because of the acts or omissions of the other. Cruelty 

may be physical or corporeal or may be mental. In physical cruelty, there 

can be tangible and direct evidence, but in the case of mental cruelty there 

may not at the same time be direct evidence. In cases where there is no 

direct evidence, Courts are required to probe into the mental process and 

mental effect of incidents that are brought out in evidence. It is in this view 

that one has to consider the evidence in matrimonial disputes." 

The Court further held; 

"To constitute cruelty, the conduct complained of should be „grave and 

weighty‟ so as to come to the conclusion that the petitioner spouse cannot 

https://indiankanoon.org/doc/1178711/
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be reasonably expected to live with the other spouse. It must be something 

more serious than „ordinary wear and tear of married life‟. The conduct 

taking into consideration the circumstances and background has to be 

examined to reach the conclusion whether the conduct complained of 

amounts to cruelty in the matrimonial law. Conduct has to be considered, as 

noted above, in the background of several factors such as social status of 

parties, their education, physical and mental conditions, customs and 

traditions. It is difficult to lay down a precise definition or to give exhaustive 

description of the circumstances, which would constitute cruelty. It must be 

of the type as to satisfy the conscience of the Court that the relationship 

between the parties had deteriorated to such extent due to the conduct of 

the other spouse that it would be impossible for them to live together 

without mental agony, torture or distress, to entitle the complaining spouse 

to secure divorce. Physical violence is not absolutely essential to constitute 

cruelty and a consistent course of conduct inflicting immeasurable mental 

agony and torture may well constitute cruelty within the meaning of Section 

10 of the Act. Mental cruelty may consist of verbal abuses and insults by 

using filthy and abusive language leading to constant disturbance of mental 

peace of the other party. 

The Court dealing with the petition for divorce on the ground of cruelty has 

to bear in mind that the problems before it are those of human beings and 

the psychological changes in a spouse's conduct have to be borne in mind 

before disposing of the petition for divorce. 

However, insignificant or trifling, such conduct may cause pain in the mind 

of another. But before the conduct can be called cruelty, it must touch a 

certain pitch of severity. It is for the Court to weigh the gravity. It has to be 

seen whether the conduct was such that no reasonable person would 

tolerate. It has to be considered whether the complainant should be called 

upon to endure as a part of normal human life. Every matrimonial conduct, 

which may cause annoyance to the other, may not amount to cruelty. Mere 

trivial irritations, quarrels between spouses, which happen in day-to-day 

married life, may also not amount to cruelty. Cruelty in matrimonial life may 

be of unfounded variety, which can be subtle or brutal. It may be words, 

gestures or by mere silence, violent or non-violent. 

The foundation of a sound marriage is tolerance, adjustment and respecting 

one another. Tolerance to each other's fault to a certain bearable extent has 

to be inherent in every marriage. Petty quibbles, trifling differences should 

https://indiankanoon.org/doc/888857/
https://indiankanoon.org/doc/888857/
https://indiankanoon.org/doc/888857/
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not be exaggerated and magnified to destroy what is said to have been 

made in heaven. All quarrels must be weighed from that point of view in 

determining what constitutes cruelty in each particular case and as noted 

above, always keeping in view the physical and mental conditions of the 

parties, their character and social status. A too technical and hyper- 

sensitive approach would be counter-productive to the institution of 

marriage. The Courts do not have to deal with ideal husbands and ideal 

wives. It has to deal with particular man and woman before it. The ideal 

couple or a mere ideal one will probably have no occasion to go to 

Matrimonial Court." 

 

35.   In the light of the above decisions what would transpire from the 

evidence of the petitioner that though he solemonised marriage with the 

respondent way back in the year 2004 but he has been compelled to file this 

case for dissolution of his marriage with the respondent in the year 2016. 

According to his evidence their conjugal life remained peaceful and happy for 

about one year in the matrimonial home. After one year dispute started 

between them. Whenever the petitioner opposed to certain unwanted 

performance and activities of the respondent she became aggrieved and 

behaved very rudely and even committed mental torture on him and his 

widowed mother as a consequence of which he became mentally and 

physically sick. The petitioner has also asserted that after fifteen months of 

marriage he again asked the respondent about her intolerable activities. Then 

the respondent made him know that she wanted to live separately from his 

widowed mother. When he expressed his inability in fulfilling her desire that 

save and except him there is no one to take care of his widowed mother yet 

she became adamant to understand the matter.  When the respondent 

conceived for the first child she remained quiet for some time and he also 

thought that after the birth of the child the respondent would realise her 

mistake and she would try to adjust herself according to family situation. It is 

his utter dismay even after the birth of the first child, the mischievous activities 

of the respondent remained unabated. The respondent used to pick up quarrel 

with him as well as with his widowed mother on the slightest pretext. Even 

then he tolerated the unbearable behaviour of the respondent with a view to 
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keep alive the matrimonial relation with the respondent, but the respondent 

continued to thought the terms unnecessary by misbehaving with him and she 

also did not spare his mother by using abusive and indecent language which 

badly hurt him. On 27-01-2015 the respondent left her matrimonial home 

alongwith two minor children and on the same day she lodged an FIR with the 

Udalguri Police Station against him and his mother on some false and 

concocted stories. On lodgement of the FIR had culminated investigation of 

police case vide Udalguri P.S. case No.26/15 U/S 498(A)/323/34 IPC and the 

petitioner was arrested by police and sent into jail custody for about 12 days. 

Eventually, the petitioner was acquitted after full trial of the criminal case. The 

respondent right from 27-01-2015 has been living in her parental house 

alongwith her two minor children. The petitioner made every endeavour for re-

conciliation between them, but such effort went in vain. There is even no 

remote chance or hope of re-conciliation and re-union between him and the 

respondent in near future and, therefore, he has given up all hope of happy 

and peaceful conjugal life with the respondent. He is in wakened predicament 

due to instance of the respondent who always wants to live separately from his 

widowed mother but he under no circumstances live alone his widowed mother 

who  has none to look after except him being her only son. 

 

36. The testimony of the petitioner as to his being subjected to mental 

cruelty by the respondent has been corroborated by the testimonies of PW 2,3 

and 4. They have  symmetrically stated that the respondent is an arrogant and 

intractable  lady and she used to pickup quarrel at the matrimonial home on 

the slightest pretext. The petitioner never misbehaved the respondent while 

she was staying at the matrimonial home and within their wedlock two children 

were born who are 9 years and 4 years old respectively. That aside the 

respondent without any just cause as a sequel to a domestic quarrel lodged an 

FIR against the petitioner and the petitioner was arrested by the police and 

sent him to custody which has caused immense mental trauma to the 

petitioner and his image has been sullied in the esteem of the society 

irreparably. The conduct of the respondent is not conducive to keep up the 

relationship intact as the petitioner was always subjected to acute mental 



 20 

harassment till her departure to her parental house after lodging a criminal 

case against the petitioner.  

37.   As against this, it is the testimony of the respondent (DW1) that she 

had never tortured her husband mentally. Rather, the petitioner often used to 

come home in drunken condition on regular basis and whenever she tried to 

advice the petitioner not to take alcoholic liquor then the petitioner alongwith 

his mother treated her with cruelty in a very severe manner. She never created 

any trouble in the house of the petitioner nor disobeyed the petitioner nor to 

his widowed mother but the petitioner and his widowed mother on several 

occasion tortured her by hurling abusive and harsh words without any reason. 

She has always been benign and worked all day long to keep up with the 

needs of the family and always abide by the laws of the family and till date she 

opts to cohabit with the petitioner and has never opted to live separately. On 

26-01-2015 the petitioner came home in a drunken state and started to abuse 

her physically in front of her minor children. When she tried to restrain the 

petitioner from doing such an act, both the petitioner and his widowed mother 

expelled her from the matrimonial home. She is not guilty for not living in the 

matrimonial home but it was due to the ill act of the petitioner and his 

widowed mother that she has no option but to lodge FIR against the petitioner 

for assaulting her and, as a consequence thereof her husband had to be 

behind the bars for cruelty upon her. At present she is living a miserable life 

with her two minor children being forcefully bifurcated from the petitioner 

without any reason and she is always ready to re-unite with the petitioner. 

However, in cross-examination she has revealed that she had to lodge the FIR 

with the police against her husband because she was severely assaulted by 

him and it was also alleged in that FIR that her husband demanded dowry. She 

has admitted that her husband assaulted her by means of “chandal” and she 

was not allowed to stay in his house on the day of occurrence  that is on 

21.6.15.  

 

38. In support of the case of the respondent  DW 2, 3,4,5,6 and 7 have 

adduced their evidence. But, in cross-examination they have categorically 

admitted  that they do not know about the private life of the petitioner and the 



 21 

respondent at the matrimonial home. However, none of the DWs saw the 

respondent being assaulted by the petitioner ever when she was living in the 

matrimonial home. DW2 has revealed that the elder sisters and other relative 

of the respondent asked her to lodge a case against the petitioner. These DWs 

have also divulged that they did not know anything about the private life of the 

petitioner and the respondent when they were living together. From the 

evidence of the Prisoner it appears that the respondent has failed to rebut the 

allegation of the petitioner that he was subjected to mental harassment by the 

respondent at the conjugal home. Though the respondent has revealed that 

she lodged the FIR against her husband for assaulting her and dowry demand 

made by the petitioner on the basis of which her husband was arrested and 

sent him to judicial custody. But the DWs have not made a whisper to buttress 

such allegation in their cross examination nor the respondent herself has 

divulged any demand of dowry by the petitioner while she was living her 

conjugal life for about 15 years at the matrimonial home till filing of the FIR 

against the petitioner. 

39.   Admittedly, the petitioner and the respondent have been living 

separately for about 3 years. It is also an admitted position  that the 

respondent left the matrimonial home on 27.1.2015  and on that very date 

respondent lodged an FIR against the petitioner and on the basis of that FIR 

the petitioner was booked by the police and sent him to jail custody till his 

release on bail. It is also admitted position that since after the lodgment of the 

FIR respondent is staying at her parental house. According to the evidence of 

the petitioner supported by his own mother(P.W.2) it transpires that the 

respondent made his life miserable by disobeying  him and his mother as the 

respondent refused to live away from his mother separately as per the wish of 

the respondent when the respondent came to know that she could not prevail 

on the petitioner to throw away his mother from the matrimonial home she 

refused to cook food and started to pick up quarrel on trivial matters though 

the petitioner tried  his level best to make her understand about the situation. 

The respondent became more unruly and undisciplined and began to behave in 

a hysterical  way causing the life of the petitioner and   his widowed mother 

and his children pathetic one.  On the other hand, the allegation levelled by the 
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respondent that she was used to torture mentally and physically by the 

petitioner and his widowed mother on demand of dowry has remained to be 

established by preponderance of evidence so much so that though petitioner 

has admitted that out of frustration she had to lodged an FIR against the 

petitioner for assaulting her on demand of dowry has not been supplemented 

either by her written statement or in her examination in chief. Hence the claim 

of the petitioner that she was expelled from the conjugal home by the 

petitioner after committing physical and mental torture on her is nothing but a 

make belief statement only to give momentum to her defence after institution 

of a criminal case against her husband and her mother-in-law where both of 

them were acquitted by the trial court after full trial. Moreover, the admission 

on the part of the respondent as to the acquittal of the petitioner and her 

mother-in-law in a case lodged by her U/S 498A/323/34 IPC after full trial is  

tantamount to mental cruelty to the petitioner coupled with the fact that the 

respondent has been staying at her parental home for the last 3 years  without 

resumption  of any cohabitation with the petitioner. Therefore, the mental 

cruelty due to filing of the criminal case by the respondent on the petitioner is 

the deliberate conduct of the respondent as to cogent cause on reasonable  

apprehension in the mind of the petitioner that it would be harmful and 

injurious for the petitioner to live with the respondent and such act on the part 

of the respondent is sufficient to hold cruelty by the respondent. Thus, it can 

be held that the mutual relation between the parties was not normal and this is 

not a normal wear and tear of married life between the parties.  

 

40. In Kattivera Venkata Padmawathi -versus- Katti Sriram, 

reported in (2003), D.M.C. 373 (A.P.) it has been held that: 

 "A criminal case under section 498-A, Indian Penal Code was filed by 

the wife against the petitioner-husband. Ultimately, the case ended in 

acquittal. From the fact that the wife filed a criminal case against the 

husband-petitioner  after a divorce petition was instituted, it must be held 

that the wife filed an unfounded case as a counter-blast to the divorce 

petition filed   by  the petitioner. That  itself amounted  to cruelty by filing a 

criminal case. The absence of the wife in the matrimonial home in this case 

was about 10 years. It amounted to desertion and cruelty." 
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41. In the cited case of “Satish Sitole -versus- Ganga, A.I.R. 2008 

S.C. 3093, out of 16 years of marriage, the appellant and respondent had 

been living separately for 14 years. Hon'ble Supreme Court has observed 

that since the marriage between the parties is dead for all practical purposes 

and there is no chance of being retrieved the continuance  such marriage 

would itself amount to cruelty and in exercise of power under Article 142 of 

the Constitution the marriage was dissolved by the Apex Court.” 

 

42. On studied appraisal of matrimonial life of the parties, in the backdrop 

of the pleading of the parties and the evidence on record, it becomes 

abundantly clear that the situation is such that there was a sustained 

unjustifiable conduct and behaviour on the part of the respondent towards the 

petitioner which affected his physical and mental health and such treatment 

complained of coupled with arrest of the petitioner in a serious case lodged by 

the respondent and subsequent acquittal of the petitioner and his mother after 

full trial by the criminal court has indeed affected his physical and mental 

health and the result of danger for apprehension in the mind of the petitioner 

is found to be very grave, substantial and weighty after putting by the 

respondent her own husband behind the bars on a serious criminal case and 

resultant acquittal of the petitioner alongwith his mother cannot be called by 

any stress of imagination as normal wear and tear of the married life.  The 

relation between the petitioner and the respondent has become stale and, 

therefore, reasonable interference can be drawn that the marital life between 

the petitioner and the respondent who have been living separately for the last 

3/4 years is already dead for all practical purposes in view of the fact that 

petitioner is apprehensive of his future at the hands of the respondent and it 

would be dangerous for him to live with the respondent  

43. The preponderance of evidence which appears from the evidence 

adduced by the parties supports the case of mental as well as physical cruelty 

to the petitioner made on behalf of the respondent wife. The petitioner  

compelled  to file suit for divorce after series of incidents which rendered the 

life of the petitioner husband vulnerable and miserable at the matrimonial 
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home and, therefore, the conduct of the respondent is such that the petitioner 

ought not to be called upon to endure. 

44. Considering the above facts and circumstances of the case, I  am 

tempted to refer the decision reported in Poonam Gupta -versus- 

Ghanashyam Gupta,[(1) 2003 D.M.C. 467 (All.) (D.V.)] wherein it was 

held that: 

 "While dealing with matrimonial cases, the court has to strike a 

balance between strict compliance of law and situation emerging from the 

facts of the particular case. It is a totally different situation where  the court 

has to judge the rights of the parties with regard to certain property. But 

when the court is to deal with human relationships, their future living, it is 

obligatory on the part of the court to consider whether the two persons 

whose matter is put before it, would in any way be benefited by the strict 

compliance of the legal principles. The court is duty bound to consider the 

welfare of the parties and come out, to a workable solution. Under the 

scheme of the Act, dissolution of a marriage is normally the last option 

which the court should  exercise. But when a situation comes up,  like the 

present one, where  directing the parties to live  together would be totally 

meaningless.  The purpose of continuance of such marriage only for name's 

sake would be futile. In the present case, even though the case of cruelty 

might not have been proved but as the living of two as husband and wife 

would not only be difficult, but impossible. Thus, no alternative but to grant 

a decreed of divorce." 

 

45. This is also what has happened in the instant case in the married life of 

the petitioner and the respondent. The allegation and counter allegation 

levelled by both the parties in the instant case in hand is not an ordinary wear 

and tear of the family but is a serious disorder in the family life of the parties 

of such a degree that it is impossible to live normal marital life by both the 

parties and in that view of the matter, I have no option but to answer the 

Issue No.1 and 2 in the affirmative and in favour of the petitioner. 

 

46. Issue No.3:- To what relief/relieves the parties are entitled to? 
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47. In view of my discussions and decisions on the foregoing Issue No.1 

and 2, I find and hold that the petitioner is entitled to decree of divorce on the 

ground of cruelty. On the other hand, the respondent is not entitled to any 

relief. Hence, the issue No.3 is answered in the affirmative and in favour of the 

petitioner.  

 

48. In the result, the petitioner’s suit stands decreed on contest without 

costs. 

 

49. Let a decree be prepared dissolving the marriage between the parties.  

                                                                                                 

50. Given under my hand and seal of this court on this the 14th  day of 

March,2019 in the open court. 

 

 

(P.Saikia) 
District Judge, 

Udalguri. 
Dictated and corrected by me 

 

   (P.Saikia) 
District Judge, 

             Udalguri. 

 

 

 
 
 

 
 
 


